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EDITORIAL NOTES. 


A very worthy and intelligent member of the Bar has sent to us 
a communication calling the attention of our readers to what he a! 
leges from actual knowledge to be a fact, viz., that some of the Title 
Companies do not exercise proper precautions in passing titles: that 
their “guarantee” is not what it ought to be or claims to be. He says: 
“It is time that the Bar of this state awakes to the necessity of some 
supervision being made of the policies issued by the different Title 
Companies of this and other states to our citizens. At present they 
are subject to so many conditions that they are practically worthless, 
and they are handing out to the public a gold brick. That this is true 
you have but to read the policies offered and see the many sieve holes 
written therein by which they can escape all liability. Their aim seems 
to be to carry on a law suit for you and not the payment of cash dam- 
ages, and even for this you must walk a straight track and follow your 
policy closely or you get no relief whatever. I have had considerable 
experience in following up some titles that have been ‘guaranteed’ 
by responsible Title Companies. ‘To say the least, they are extremely 
careless in their work. So many errors have been found, that I would 
no more think of taking their work as perfect, than | would entrust 
the same work to a boy of twelve. I have in mind a title guaranteed 
in this place to the amount of $80,000, in which the title was not in 
the person or corporation said to be its owner, owing to an absolutely 
void deed, which this Title Company did not discover, besides three 
years’ unpaid taxes. ! have another case in mind where a recognizance 
for $1,000, only five years old, was passed by.”” We have no persona! 
knowledge of the facts, but should suppose, in the first place, that 
the correctness and fullness of the search would depend wholly upon 
the official, whom we presume is usually a lawyer, who makes the 
search; and, in the second place, that the validity and value of the 
“guarantee” must depend upon the language of the instrument of 
guarantee, or “policy,” as our correspondent calls it. Do any others 
of our readers have a certain knowledge of defects in such a “policy?” 
If so, what are those defects? The subject is important in many 
ways. Titles by Title Companies are supposed by the public at large 
to be indefective and “‘as good as gold;” not as good as a “gold brick.” 
And there are many such companies. Some may be first-class and 
responsible, and mean to shoulder responsibility if there are defects 
not discovered by them; others may be irresponsible and in the 
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business only for gain. They are not to be put out of existence by 
criticism not well founded, and, on the contrary, if criticisms upon 
them are just, not only lawyers, but the public generally should be 
made to understand just what the trouble is, and a Legislative statute 
might be drawn to prevent irresponsibility in case of failure to make 
a guarantee good. Our readers are certainly interested; but what 


? 


are the facts: 


Somewhat in the line of the foregoing remarks is the opinion 
we have often expressed through the Journal, and now re-express, 
that titles to property should be made easy of search, and certain, by 
some system different from that which now exists in New Jersey 
and which is certainly antiquated. It has been our view that the 
Torrens system should be introduced, and we have never heard ob- 
jections against it except that it is radical and new. A Mr. Hawes, 
of the New York City Bar, recently contributed an article to the 
“Docket,” which we are disposed to quote in part, and which, we 
think, throws light upon this subject. He says: “A recent decision 
of the New Jersey Court of Errors and Appeals emphasizes the ar- 
guments repeatedly advanced by me as to the superior advantages 
of the Torrens system of land title registration, as compared with 
the ‘antiquated, cumbersome and expensive’ methods still employed 
by the old title insurance companies, whose policies insure nothing 
but a law suit. It also illustrates the importance, nay the necessity 
of securing Torrens registration in every instance, if property owners 
would avoid the possibility of having their titles rejected in the future. 
In this particular case, the owner of an apartment house in the bor- 
ough of the Bronx executed a contract, some three years ago, before 
the enactment of the Torrens law, whereby an exchange was to be 
made for certain real estate in New Jersey. A search of the title re- 
vealed the fact that this apartment house, through some mistake of 
the architect or builder, extended three inches beyond the building 
line, and therefore to that extent encroached upon the sidewalk owned 
by the city of New York. The owner of the New Jersey property 
refused to accept title, and thereupon the owner of the apartment 
house brought an action in New Jersey for specific performance, and 
a long and expensive litigation followed. [rom the Court of Chancery 
the case was appealed to the New Jersey Court of Errors and Appeals, 
where the court affirmed the judgment against plaintiff. Judge Par- 
ker, in writing the opinion of the final court, cited cases where it has 
been held that the vendor must prove that his title is good: beyond 
a reasonable doubt, and so that it will not expose the purchaser to 
‘itigation, and among other things said: ‘The purchaser should have 
a title which should enable him, not only to hold his land, but to hold 
it in peace, and, if he wishes to sell it, be reasonably sure that no 
Haw or doubt will come up to disturb tts marketable value. We are 
satisfied, tu say the least, the question of encroachment is a doubtful 
one, and might well lead to troublesome and vexatious litigation in 
the future, which might be decided adversely to the owner and com- 
pel a substantial alteration of a large apartment building. This is 


pe aa 


b ches 
ee 


- 





sist anv tk ee aad tLe ME 


f 





suffici 
quire, 
But a 
have 
owne} 
there 
This» 
the T 
surve 
an ac 
Court 
of rec 
the st 
terest 
portic 
sumir 
been 
woul 
week 
to ‘al 
obtaii 
three 
that | 
on th 
inate! 
by al 
and ¢ 
lutely 
regis 
ketak 
the r 
be ac 
term: 


the ¢ 
it she 
more 
them 
inclit 
or st 
knov 
who 
in it, 
thing 
side. 
chars 
beca: 
cons 
elect 

















EDITORIAL NOTES. 195 


sufficient to render the title unmarketable, and to justify, if not re- 
quire, a court of equity to refuse specific performance to a vendor.’ 
But all this trouble and uncertainty and expensive litigation might 
have been avoided if the Torrens law had been in operation, and the 
owner of the apartment house had secured registration of his title 
thereunder, before executing contract for exchange of properties. 
This is the way it would have worked out. In the first place, under 
the Torrens law, it would have been necessary to make an accurate 
survey of the premises, showing the three-inch encroachment. Then 
an action in rem would have been brought in the New York Supreme 
Court, with the owner as plaintiff and naming as defendants all lienors 
of record, including mortgages, the city of New York, the people of 
the state of New York, and also ‘all persons having any right or in- 
terest in or lien upon the premises described in the action or any 
portion thereof.’ Under an order of the court directing issuance of 
summons, etc., all of the specifically named defendants would have 
been served, and a copy of the summons and notice of object of action 
would have been posted on the premises and also published once a 
week in the ‘Law Journal,” or other paper designated by the court, 
to ‘all persons,’ etc. Then the attorney for the owner would have 
obtained from the city of New York a quit claim deed covering these 
three inches, or the official examiner would have shown in his report 
that title to same had been acquired by adverse possession, and that 
on the principle of ‘de minimus non curat lex’ the city could not be 
inaterially injured by an encroachment of only three inches caused 
by an innocent mistake, and the court would have thereupon made 
and entered final judgment and decree, vesting in plaintiff ‘an abso- 
lutely indefeasible title in fee simple’ to the property sought to be 
registered. Thus the title would not only have been ‘good and mar- 
ketable,’ but it could never have been attacked from any quarter, as 
the report of the official examiner, when approved by the court, must 
be accepted in all courts of record as ‘conclusive evidence’ under the 
terms and provisions of the Torrens law.” 





The “Recall” system has its advocates and opponents, but it 1s 
the general consensus of opinion, at least in the Eastern states, that 
it should not be applied to Judges. It is calculated not to make Judges 
more firm in doing their sworn duty and what is right, but to make 
them “feel the public pulse” and to act accordingly. Would this same 
inclination be felt by other officials. for example by a mayor, or sheriff, 
or state senator? It is argued that it might; that the official who 
knows his conduct in office is subject to the caprice of his constituents, 
who might at any time secure an election for his recall and succeed 
in it, although he is simply performing his full duty. There is some- 
thing to be said on that side of the question. But there is another 
side. The official who does right and is firm in the conscientious dis- 
charge of his duty, is usually upheld by the majority of the electors, 
because the majority are believers in sustaining law and upholding 
conscientious elected officers. Besides this, should not the right to 
elect be accompanied with the equal right to subsequently depose? 
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There are officials who are dilatory, or incapable, or bribe-takers, or 
immoral; whose influence is bad or whose conduct is indefensible. 
Why should such remain in office longer than the machinery can be 
put in motion to remove them? ‘The expense of a recall election is 
to be considered, of course, but the advantage of a change to public 
morals, or to the good and wise administrations of public affairs, may 
be of greater consequence to a community or to the state than the 
cost of it. Only a trial of the recall system in any state can prove its 
usefulness or the reverse. Could it not be given a trial in New Jersey, 
and, if it should prove more costly than beneficial, the public will soon 
find it out and a reversion to the old system will quickly be demanded 
of the Legislature. 





Judge Gary thinks the United States Government should incor- 
porate large corporations doing interstate business, and regulate them 
in a sane and sensible, but exact fashion. So do we. The incorpora- 
tion of such companies by any one state, under the special statutes 
of such state, which differs as widely as the poles in many essential 
particulars from the laws of other states, and then the adjudication 
upon the “trust” and other problems connected with those cor- 
porations by the United States Supreme court, produces a curious 
and uncertain result, as the decisions in the Standard Oil and Ameri- 
can Tobacco cases show. We disbelieve in large trusts and we equally 
disbelieve in the wholesale condemnation of every corporation which 
manages an extensive, interstate business, that happens to be making 
large profits. The only remedy is eovernmental supervision by strin- 
gent Federal law. Any other solution of the problem is temporary 
and changes the appearance, but not the character of the evils com- 
plained of. Think it out as much as one chooses, the view of Judge 
Gary, which follows the views of ex-!’resident Roosevelt and Presi- 
dent Taft, is right. Otherwise large corporate interests must often 
be leit in chaos. Nevertheless, the “rule of reason,” as applied to the 
Standard Oil case, and more fully elaborated by the opinion of Chief 
Justice White in the American Tobacco case, is the only rule which 
can at present be applied to the solution of trust cases. Justice Har- 
lan meant right in his dissenting opinion, which is vigorous and 
pointed, but the rest of the Judges of the United States Supreme 
Court could not reasonably do otherwise than they did. The Sher- 
man act is not conclusive, is not explicit, and only a “rule of reason” 
can properly interpret it. The country will uphold the decision as 
the only one which meets the present situation. But a Federal in- 
corporation law could be made ngewe and effective, and it is doubtful 
if the decisions in the cases named will effectuate just what the public 
desire. On this point, however, we must patiently await the six 
months’ period and see what the trusts concerned in these two de- 
cisions are going to do. 





A vested remainder is held in Walker v. Alverson (S. C.) 30 L. R. 
A. (N.S.) 115, to be subject to execution during the continuance of the 


preceding estate. 
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(CONCLUDED. ) 


We have now followed the evolution of our courts from a period 
when they were represented by a single municipal court, having juris- 
diction of mere local suits, to the time when it has developed into a 
great judicial system, administering justice to thousands in all 
branches of law. It seems not inappropriate to close this little outline 
with a general summary of our present courts. 

(1) The lowest of the civil common-law courts is the Justice's. 
It is composed of a Justice of the Peace, and has no specified terms. 
The jurisdiction of this court is original, but it has also certain statu- 
tory powers given by specific statutes to recover penalties. 

In regard to appeal, if the Justice has jurisdiction, an appeal must 
be taken to the Court of Quarter Sessions; if the court is acting be- 
yond its powers, a writ of certiorari to the Supreme court may be 
obtained. Violations of city ordinances, cognizable before the Justice, 
is reviewable in the Supreme court by certiorari only. 

(2) The Court for Trial of Small Causes, or, to call it by its present 
name, the Small Cause court, is composed of a Justice of the Peace, 
who holds no specified term, but rather as occasion requires it. The 
jurisdiction of this court is purely original, and covers in general all 
suits of a civil nature at law which, exclusive of costs, does not exceed 
$200; provided that no actions of replevin, trespass for assault and 
battery, or imprisonment, or any action involving title to property, 
are involved. By statute it has been given jurisdiction in attachment 
suits for any amount not more than $200. The Small Cause court, it 
must be remembered, cannot try any cases in those cities where Dis- 
trict courts have been established, or when a defendant to a suit is a 
resident of such place. 

Appeal from this triburtal may be taken to the Court of Common 
Pleas, provided the Justice had jurisdiction; and, in that case, a trial 
de novo in the latter court must be had. When there was no juris- 
diction, a writ of certiorari to the Supreme court or Circuit is the 
inethod of carrying it up. 

(3) The third court is the Police court, which has a certain civil 
jurisdiction in regard to the recovery of fines and penalties arising 
under violations of fines’ or penalties’ acts. Its composition and gen- 
eral character belong more properly to criminal courts, and we will 
discuss it further under that division. It is only necessary to say 
here that, where a Police court has civil jurisdiction, the Justice 
holding it is authorized to hold a Court for the Trial of Small Causes 
for the trial of civii cases; and that, when it has jurisdiction, an appeal 
must be carried to the Court of Common Pleas, and Quarter Sessions ; 
but when the Justice is acting contrary to his power, such a case 
must be reviewed by writ of certiorari in Supreme or Circuit courts. 
Where a violation of the city ordinance is concerned, the Supreme 
court alone has jurisdiction to hear it by a writ of certiorari. 

(4) The District court has been very recently formed by statute. 
It practically takes the place of a Small Cause court in a city, with 
certain enlarged powers. It is composed of a Judge, nominated by 
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the Governor and commissioned by him with the advice and concur- 
rence of the Senate. The court may be presided over by its own 
Judge, or by a Judge of another District court when necessary, or 
finally by one of the Judges of the Common Pleas. It has no specified 
term, but sits according to requirements of its own rules. 

The District court has jurisdiction co-extensive with the county, 
wherein is situated the city holding the court. It has cognizance of 
any suit of a civil nature at law, or to recover any penalty imposed 
or authorized by any law of the state, provided the amount involved 
be not more than $500, and provided further that it is not an action 
of trespass for assault and battery or imprisonment. Special juris- 
diction as to cases of landlord and tenant, actions of forcible entry 
and detainer, and replevin and attachment suits, are enforced by 
statutes. 

When the District court has no jurisdiction, a case will be re- 
viewed by certiorari before the Supreme court. But when the court 
is acting within its powers, if either of the parties to an action is dis- 
satisfied on point of law or by the rejection or admission of evidence, 
an appeal may be carried up to the Supreme court on ten days notice, 
and by entering into double bonds. 

(5) The Court of Quarter Sessions deserves a few words as to 
its civil jurisdiction. This is merely appellate, and it has a statutory 
power to hear appeals from the Justice’s court and Police court. In 
regard to its general composition and criminal jurisdiction, we will 
take it up later. 

(6) The Court of Common Pleas is one of the oldest of our 
tribunals, and we have traced its history from the early colonial times. 
At present it is composed of two Judges appointed by the Governor 
and the Justice of the Supreme court holding the Circuit, who must 
preside if present; but the Judges may hold the court either alone 
or together. Its terms are three a year, and any such special session 
as may be necessary. 

The jurisdiction of the Court of Common Pleas is original and 
statutory. Its general original power is to try all personal action not 
involving a freehold, but, in addition, statutes have conferred upon 
it the power to change names of towns and villages on petition of 
twelve freeholders; to change the names of persons who may desire it; 
exclusive jurisdiction over roads, insolvency and wrecks; and juris- 
diction in attachment suits against absent and absconding debtors. 
On its appellate side it may hear appeals from the Small Cause courts, 
in which case the suit will be entirely removed from the Justice of the 
Peace and a trial had de novo in the Court of Common Pleas. By 
statute various appeals are given to it from the inferior courts. 

On the common law side the only way to remove a cause is by a 
writ of certiorari to the Supreme court. In regard to the statutory 
and appellate jurisdiction of the Common Pleas, the same method is 
pursued. In cases of contempt, appeal will lie to the Supreme court. 
In regard to the statutory and appellate jurisdiction of the Common 
Pleas, the same method is pursued. 

(7) The Circuit court is a development of the old custom of the 
Justices of the Supreme riding the Circuit in order to try jury cases 
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in the different counties. As it is established at the present day, this 
court consists of the Justices of the Supreme court, one of whom is 
appointed to each Circuit, and Judges appointed for the purpose of 
holding this tribunal. Its terms are three in number, and the time 
and place of sessions are fixed by the Supreme court. 

Its jurisdiction is original and appellate. ‘The former is concur- 
rent with the Supreme court in all cases within the county, except as 
to criminal causes, with the addition of certain statutory powers; 
while its appellate jurisdiction consists in the power to hear all ap- 
peals from the Justices of the Peace, Police Justices under statutes or 
ordinances, the Court of Small Causes, the Court of Common Pleas, 
when the latter has received appeals from the Small Cause courts, bv 
means of the writ of certiorari. A writ of error lies to this court from 
the Court of Errors and Appeals; while in cases under statutes cer- 
tiorari must be taken to the Supreme court. 

(8) The most important court in our judiciary, having the largest 
original powers, is the Supreme Court of Judicature. It consists of 
a Chief Justice and eight Associate Justices, holding three stated terms 
at Trenton, with special sessions upon the order of the Chief Justice 
and two Associate Justices on two days notice. 

The Supreme court has original and appellate jurisdiction. Its 
original jurisdiction extends to all actions and demands at common 
law, whether real, personal or mixed. It has, in fact, all the common 
law powers of the English courts of King’s Bench, Common Pleas 
and Exchequer, unless in some way restricted by the Constitution ; 
and, when we are familiar with these tribunals, we are in a position 
to understand the jurisdiction of our own Supreme court. The latter 
also 1s fully possessed of all the remedial writs of mandamus, prohi- 
bition, scire facias, habeas corpus. quo warranto and certiorari. There 
are added to these inherent powers certain statutory jurisdiction, such 
as: writ and measurement of dower. issuing out of and returnable to 
the Supreme or Circuit courts; legacies to be sued for; to remove trus- 
tees in certain cases; and to perfect titles of land when deeds are lost 
or destroyed. 

As to its appellate jurisdiction, the Supreme court may review 
proceedings of all other courts inferior to it. A writ of error lies to 
the Circuit or Common Pleas court; and whenever a suit is begun in 
the latter courts for a debt or damages of over $2(4), it may be removed 
to the Supreme court by habeas corpus cum causa before issue is 
joined. By means of a writ of certiorari it may superintend all in- 
ferior tribunals, corporations in exercise of corporate powers, public 
commissioners in the execution of special authorities and public trusts. 
Proceedings before city Judges and other lower courts for violations 
of city ordinances of health are reviewable by certiorari. When the 
proceedings of the Orphans’ court are without jurisdiction, a writ of 
certiorari may remove such a suit before the Supreme tribunal. As 
to the right to appeal from this court, there is only one method, that is, 
writ of error to the Court of Errors and Appeals. 

(9) Our highest appellate court is the Court of Errors and Ap- 
peals. It is composed of the Chancellor, the Supreme Justices and 
six lay Judges, who are appointed by the Governor. When the Chan- 
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cellor is present, he presides ; otherwise his place is taken by the Chief 
Justice. The entire court is never present, because when a case is 
brought up on appeal the Judge trying the lower cannot sit in the 
appellate hearing. It holds three stated terms at Trenton. 

The jurisdiction of this tribunal is entirely appellate. It takes 
cognizance of suits in the Chancery and Prerogative Courts by ap- 
peals from interlocutory orders and decrees, and of cases in the Circuit 
and Supreme courts by writs of error after final judgment. When 
errors occur in the course of the trial they can only be brought before 
the court upon bill of exceptions taken at the trial itself, which must 
specify the mistake in admitting and excluding evidence, or in the 
charge of the Judge. The decision of the Court of Errors and Appeals 
is final, and there is no further appeal, unless upon some constitutional 
question a cause can be taken to the Supreme court of United States. 

We have now completed the civil! common-law courts, and we 
turn our attention to— 

(II) The Criminal courts. They consist of: 

(1) The justice’s court consists of a Justice of the Peace, who 
has no special terms of sitting. The jurisdiction of the Justice is two- 
fold, ministerial and judicial. As a ministerial officer he is a con- 
servator of the peace, a high constable authorized to suppress riots 
and affrays. In his judicial capacity he is empowered to take securities 
for the peace, to apprehend and commit felons and other inferior crim- 
inals or place them under bail for the action of the grand jury, except 
in cities where Police courts exist. The Justice also has criminal juris- 
diction for the recovery of penalties. 

There are three methods of appeal from the Justice’s court. A 
case may be carried up by appeal to the Court of Quarter Sessions, 
or it may be reviewed by certiorari before the Supreme court, or it 
may be certified to the Court of Common Pleas, 

(2) The Police courts were originated to take the functions of 
the Justice’s courts in the cities. It consists of Police Justices nomi- 
nated by the Governor, and appointed by him with the advice and 
consent of the Senate. When the Police Judge desires to do so, it is 
within his power to authorize any Justice of the Peace to hold a Police 
court in his place. There are no specified terms, but the court usually 
meets every day. 

The jurisdiction of this tribunal is entirely original. In general, 
a Police Justice has the same criminal powers as a Justice of the Peace, 
with certain additional statutory jurisdiction to deal with violation of 
ordinances. The cases which the Police court are empowered to try 
we have enumerated in our historical account of it, to which I refer. 

An appeal from its decision may be taken to the Court of Quarter 
Sessions, or to the Judge of the Circuit court, upon application of 
any one summarily convicted, upon due notice to the Prosecutor in 
cases of violations of ordinances. When the Police Court is not acting 
within its jurisdiction, a writ of certiorari may be taken to the Supreme 
court, and in all cases of contempt an appeal lies to this tribunal. 

(3) The Court for the Trial of Juvenile Offenders is also a recent 
court. It consists of the Judges of the Common Pleas, or at least one 
of them, and as there are no specified terms, it meets as it may be 
necessary to do so. 
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The jurisdiction of this court covers children of sixteen years or 
under, who may be accused of any crimes (except murder and man- 
slaughter), or who may be disorderly persons, or habitually vagrant, 
or incorrigible. Its powers also extend to the punishment of those 
parents or guardians who may be responsible, either actually or negli- 
gently, for causing such evil conduct. Although it is the privilege of 
children to be tried in this court, yet they may demand an indictment 
by the grand jury and trial before a petit jury. and such demand must 
be granted. When they consent to the jurisdiction, the trial is before 
the Judge and by summary proceedings. 

As to an appeal, there is no provision in the statute; but there is 
no doubt that illegal acts of the court may be reviewed by a writ of 
certiorari to the Supreme court. 

(4) The Court of Quarter Sessions is perhaps one of the most 
important criminal tribunals of our state. It is composed of the two 
Judges of the Common Pleas, or one of them, and the Supreme court 
Justices are members of it ex officio. The terms are three annually, 
at the time and place prescribed by law for holding the Circuit courts ; 
and such special sessions as may be necessary. 

The jurisdiction of the Quarter Sessions is both original and ap- 
pellate. It has cognizance of all crimes and offenses of an indictable 
nature committed or attempted in the county, with the proviso that 
when indictments for murder and treason are found in it, they must 
be tried before the Court of Oyer and Terminer or Supreme Court. 

Its appellate jurisdiction consists in hearing appeals in cases under 
the vice and immorality acts, and those concerning disorderly persons 
and various statutory proceedings. Actions in the lower criminal 
courts, when the judgments are summary, may also be appealed. 

If the Quarter Sessions is within its jurisdiction, an action must 
be carried up to the Supreme court on a writ of error; but in suits not 
within its jurisdiction a suit of certiorari must lie to the Supreme court. 
In contempt cases, appeal is to the latter. 

(5) The Court of Oyer and Terminer is composed of any Su- 
preme court Justice and the Judges of the Common Pleas; but a Jus- 
tice must preside. The former may hold the court alone, but a Judge 
of the Common Pleas cannot do so, unless it be in a county of over 
300,000 persons. Oyer and Terminer is held in the several counties 
of the state at the time and place of holding the Circuit court, or any 
special term appointed by the Supreme court Justice. 

This court has original jurisdiction of all crimes and offenses of 
an indictable or presentable nature committed or attempted in the 
county ; and its duty is to deliver the jails of all prisoners, seeing that 
they are indicted and tried. 

Appeal from Oyer and Terminer is by way of writ of error to the 
Supreme court; but in cases of capital punishment writ of error lies 
direct to the Court of Errors and Appeals. All indictments may be 
removed into the Supreme court by certiorari, and, in all contempt 
cases, an appeal also lies to that court. 

(6) We have already discussed the composition of the Supreme 
court, and it is only necessary to take up its criminal jurisdiction at 
this point. It has both original and appellate power. The court is 
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cognizant of all criminal pleas within the state as fully as the King’s 
Bench in England: and this includes the right to try cases of treason 
against the state, whether committed in some other state or on the 
high seas. Its appellate jurisdiction consists of reviewing by writs 
of certiorari and error the criminal proceedings of the other inferior 
courts. Writs of error to these courts in criminal matters issue out 
of the Supreme Court, except in cases when punishment is death, when 
the writ must issue out of and under the seal of Chancery returnable 
to the former. When indictments of the inferior tribunals are re- 
movable by certiorari, they are sent to the jury of the county out of 
which the indictment was brought, or returned to the proper court 
for trial. 

The only appeal from the Supreme court is by writ of error to the 
Court of Errors and Appeals. 

(7) The general character of the Court of Errors and Appeals 
has been sufficiently described, and it only remains to say a few words 
concerning its criminal appellate jurisdiction. It has cognizance of 
all criminal matters by writ of error to the Supreme court after judg- 
ment. In cases when death is the punishment a writ of error may 
issue out of the Court of Errors and Appeals to the court where the 
crime was tried, provided the Chancellor refuses to order such a writ. 

(8) The Court of Pardons consists of the Governor. Chancellor 
and six lay Judges of Errors and Appeals. It holds such terms as may 
be directed by the Governor at Trenton during the session of the 
Court of Errors and Appeals. Its jurisdiction extends to the remission 
of all fines and forfeitures, to granting pardons for crimes, and com- 
muting the death penalty to hard labor for life or a term of years. Its 
judgment is final. 

(9) The Court of Impeachment is a tribunal used for a special 
purpose. I[t consists of the members of the Senate, and has no specified 
terms. Its jurisdiction is purely original and very restricted, and it 
may only try cases of impeachment against the Governor and other 
state officials accused of misdemeanor in office, or for two years there- 
after. The court can inflict no other punishment than to deprive an 
officer of his position and render him incapable of holding anv office 
of honor in New Jersey. An impeachment may only be brought by 
the Assembly before the Senate, and conviction must be by a majority 
of the votes of the Senators. There is no appeal from the judgment 
of the court. 

(111) The third class of courts is the one which concerns equity 
jurisdiction. There are three of them: 

(1) Speaking of the Circuit court, we are only concerned with 
equity powers, having already discussed its composition and general 
jurisdiction. As an equity tribunal, these powers are purely statutory, 
having now authority over foreclosure of mortgages and the sale of 
mortgaged premises. An appeal may be taken to the Court of Errors 
and Appeals. 

(2) The second equitable tribunal] is the Court of Chancery, and 
this is the special court where equity is administered. It is composed 
of a Chancellor and seven Vice-Chancellors, the latter sitting at New- 
ark, Jersey City, Trenton and Camden. The Chancellor holds three 
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stated terms at the capital of New Jersey, and such special sessions 
as may be appointed. 

The Court of Chancery has original jurisdiction over all equitable 
causes which are inherently cognizable before it. Equity may be di- 
vided into six main divisions under which almost all equitable causes 
may be reduced: (a) accident and mistake; (b) account; (c) fraud, 
except in wills; (d) infants; (e) specific performance, and (f) trusts. 
It has also power to restrain waste and prevent nuisances, order specific 
performances of agreements, reform conveyances defective by fraud or 
mutual mistake. grant iniunctions, compel discovery, enforce trusts, 
protect estates of married women, foreclose mortgages, partition lands, 
settle partnership affairs, and appoint receivers. The court entertains 
bills of interpleader, peace, guia timet, and recovery of legacies held 
in trust; and has concurrent jurisdiction with the Orphans’ court in 
settlement of estates of deceased persons. 

In addition to these original powers, Chancery has been given 
certain statutory cognizance over cases of divorce and alimony ; in the 
issuance of commissions in the nature of writs de lunatico inquirendo, 
to inquire into cases of habitual drunkards, lunatics and idiots; in 
regard to obtaining discovery and appointing receivers in the aid of 
unsatisfied judgments at law; in decrees removing clouds of title from 
lands; and it may order a sale of land on proceedings for partition 
and foreclosure, and where infants’ lands are concerned. Chancery 
has also received extensive powers with respect to the property and 
business of insolvent corporations and voluntary associations and the 
appointment of receivers therein. 

The only method of carrying Chancery cases to another tribunai 
is by appeal to the Court of Errors and Appeals, since a writ of 
error may only be taken from common-law courts. When such an 
appeal is to be taken from an interlocutory decree, it must be within 
forty days; when from a final decree within one year, 

(3)) The Court of Errors and Appeals hears appeals from the 
Circuit and Chancery courts. 

(I[V) The fourth and last division of our judiciary includes those 
courts with probate jurisdiction. They are four in number: 

(1) The Surrogate’s court is composed of the surrogate of each 
county, and it has no specified terms. 

Its jurisdiction is purely original, and it has cognizance over all 
disposition and admitting to probate of wills and granting of letters 
testamentary, except when there are doubts on the face of such a 
testament, or a caveat has been put in, or there is some dispute as to 
its existence. The surrogate also has jurisdiction over administra- 
tions, inventories and administrator's bonds in cases of intestacy, ex- 
cept where disputes arise as to the fairness of the inventory or right 
of administration. It may also grant letters of guardianship. 

Where there is any doubt as to the existence or interpretation of 
a will, or when a dispute arises in regard to administration, such 
cases must at once be taken before the Orphans’ court, as the surrogate 
ceases to have jurisdiction. In regard to all other matters, an appeal 
lies to the Prerogative court. 
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(2) The next tribunal to be discussed under this division is the 
Orphans’ court. It is composed of the Judges of the Common Pleas, 
and, ez officio, the Justice of the Supreme court holding the Circuit. 
The terms are the same as the Common Pleas. 

The jurisdiction of this court is very wide, and includes all con- 
troversies respecting wills, fairness of inventories, rights of adminis- 
tration and guardianship, allowance of accounts of executors, adminis- 
trators, guardians and trustees, and the powers, formerly belonging 
to the Ordinary alone, in respect to appointment of guardians for or- 
phans under twenty-one, and the care of their persons and estates. 
It also has the power to hear all matters of idiocy and lunacy in the 
case of those in the military, naval or marine service of the United 
States; and, concurrently with the Prerogative court, it may hear and 
determine such matters summarily. Where real property is held in 
co-partnership, or there is joint tenancy or tenancy in common, the 
Orphans’ court of the county where such property is situated may 
decree its partition. It has exclusive jurisdiction in final accounts 
of assignees, when assignments are made for the benefit of creditors, 
and also the final accounting of executors, administrators, guardians 
and trustees. In regard to appellate powers, it may hear all appeals 
from the surrogate. 

When the Orphans’ court has jurisdiction, an appeal lies to the 
Prerogative court; but, when it is acting beyond its power, a writ of 
certiorari must be taken to the Supreme court. In contempt cases 
appeal is to the Prerogative court. 

(3) The Prerogative court consists of the Chancellor, sitting as 
Ordinary, and Judge of the Prerogative court. It is held at the same 
time as Chancery, and at such special times as may be appointed by 
the Chancellor. 

Its original jurisdiction is approximately the same as the Orphans’ 
court, extending over the same parties and objects. In its appellate 
powers, it may hear all cases when one party is not satisfied with the 
judgment of the Orphans’ court, including the power to punish for 
contempt, and in all cases where appeal from the surrogate is not 
otherwise provided for. An appeal from the Prerogative court lies 
to the Court of Errors and Appeals. 

(4) The Court of Errors and Appeals may hear all appeals from 
the Prerogative court, to be taken up and prosecuted in the same 
manner as Similar suits from Chancery. 


OLIVER BUNCE FERRIS 


Newark, N. J. 





The owner of land on which a new spring breaks is held in 
Mason v. Yearwood (Wash.) 30 L. R. A. (N. S.) 1158, to be en- 
titled to make such use of the water as he pleases, notwithstanding it 
would, if unmolested, cause a stream to flow across the land of another. 


That the constitutionality of a statute cannot be attacked in a 
mandamus proceeding to compel performance of an act which an 
official refuses to perform because of the statute is declared in State 
ex rel. Hunter v. Winterrowd (Ind.) 350 L. R. A. (N. S.) 886. 
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THE EMPLOYES’ COMPENSATION ACT AND TRIAL BY JURY. 


Pending the consideration of the New Jersey Legislature of the 
question of the adoption of the recent Employés Compensation Act 
(P. L. 1911, page 134), the Court of Appeals of New York rendered 
a decision declaring unconstitutional the Workmen’s Compensation 
Act of that State, on the ground that it deprived employers of their 
property without due process of law. The New York act imposed 
upon employers in certain dangerous employments liability irrespec- 
tive of negligence. The act imposed the extraordinary obligations re- 
gardless of the consent, express or implied, of either employer or 
employé. 

The purpose of the framers of the New Jersey act, in providing 
two optional sections, was to avoid the constitutional weakness of the 
New York act. Whether or not they have succeeded in so doing will 
quite probably be a question for the courts in the future. 

The purpose of the present article is to pass by the objection 
raised in the New York case and discuss another possible constitutional 
defect in the New Jersey act. There will be no attempt to make an 
exhaustive collection of authorities, the aim being merely to suggest 
a few ideas and to open up what may be to some, at least, a few new 
lines of thought. 

The State Constitution oi July 2, 1776, contained the provision 
“that the inestimable right of trial by jury shall remain confirmed, as 
a part of the law of this colony, without repeal, forever.’’ The words 
of the second constitution, of June 29, 1844, are slightly different: 
“The right of trial by jury shall remain inviolate; but the Legislature 
may authorize the trial of civil suits, when the matter in dispute does 
not exceed fifty dollars, by a jury of six men.” This provision is 
preserved verbatim in the constitution as amended in 1875. 

It was held in the leading case of McGear v. Woodruff, 33 N. J. L. 
213 (1868), that the constitutional provisions above referred to were 
substantially the same, and that neither was intended to extend the 
right of trial by jury to cases to which it did not previously attach. 
The following cases are in accord: Wood v. Executors, 1 N. J. L. 158 
(1797), (Orphans’ court act); Johnson v. Barclay, 16 N. J. L. 1 (1837), 
prosecution before Justice for profane swearing; State v. Zeigler, 32 
N. J. L. 262 (1867), penalty under municipal ordinance; Scudder v. 
Trenton Falls Co., 1 N. J. Eq. 694 (1882), condemnation case; Carter 
v. District Ct., 49 N. J. L. 600, 10 Atl. Rep. 108 (1887). 

In Scudder v. Trenton Falls Co., supra, Chancellor Vroom said: 
“It is unnecessary to inquire into the origin of the trial by jury, or 
how far, and to what particular cases, it has been extended in England. 
How it was exercised in the colony, at the time of the adopting of the 
constitution, is a more important inquiry. It was a part of the com- 
mon law, so far as it had been adopted or acted on here at that time; 
so far it was to remain the law of the state until altered; but that part 
of it relating to the trial by jury was to remain wihout repeal. It was 
to remain as it had theretofore been in use. Our means of information 
as to the practice in cases like the present, before and at the time the 
constitution was adopted, are limited.” 
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Numerous statutes, the earliest of which was passed by the Colo- 
nial Assembly in 1668 (Leaming & Spicer, 82), which was in the 
time of Carteret, imposed penalties aimed to prevent apprentices and 
servants from absenting themselves from the service of their masters. 
Part of these statutes constitute part of the act entitled “An Act Re- 
lating to Apprentices and Servants” (G. S. 1895, page 65 et seq.), 
which is still in force. 

Under some statutes, jurisdiction over such cases was given to 
two Justices of Peace, as was the case under the act of 1686 (Leaming 
& Spicer 292), wnich fixed a reward to be paid by masters to those 
bringing back runaway servants and provided that two Justices of the 
Peace should have power to adiudge the damages of the master which 
the servant should repay “by service or otherwise.” There was here 
no jury trial. 

Under “An Act for Regulating of White Servants, and Taking Up 
Soldiers and Seamen Deserting Her Majesty’s Service, and Coming 
Into This Colony,” passed March 11, 1713-14, (Nevill 24), which re- 
mained in force till March 14, 1798, which was after the Revolution, 
the remedy of the master, as against the servant, was before one Jus- 
tice of the Peace. 

The only express statutory recognition prior to the Revolution 
of liability of a master for injuries to a servant discovered by search 
is contained in “A Bill for the General Laws of the Province of East 
New Jersey,”’ passed in 1682 (Leaming & Spicer 236): “If a man or 
woman, maim or smite the eye of his or their man or maid servant, 
being a white servant, so that it perish, or smite out the tooth of his 
or their man or maid servant, such servant shall go free: if master or 
mistress, or agent to such, immoderately correct their servants, they 
shall be punished for the same by the next sessions of the County 
Court, where the fact arises or doth appear.” It is here to be noted 
that the penalties imposed were two: First, the loss of the services 
of the servant. Second, criminal penalties. There is no recognition 
of a right of the servant to sue the master and recover damages. 

The above brings the state of the statutes down to the time of 
the Revolution. We will now examine the decisions. 

We have no reported decisions prior to 1790. 

Strange as it may appear, there seems to be no reported decision 
irom 1790 until 1865 recognizing a right in the servant to recover 
against the master for mere negligence of the latter resulting in the 
injury to the former. In Harrison v. Central R. R. Co., 31 N. J. L. 
293 (1865), the question was raised on demurrer and the decision was 
in favor of the existence of the right. The question of the right of 
the master to a jury trial seems never to have been questioned. 

Though the obligation of the master does not appear to have 
been clearly settled prior to the Revolution, it would seem that had 
the question been raised at that period the master would have been 
held entitled to this trial by jury. In 1681 it had been declared “That 
the trials of all causes, civil and criminal, shal! be heard and decided 
by the verdict of twelve honest men of the neighborhood, to be sum- 
moned and presented by the sheriff of that division, or propriety where 
the fact, trespass or other cause of action is committed or done.” 
(Leaming & Spicer, 429). 
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Regardless of the manner in which the courts in 1776 would have 
decided the question of the right of the servant in such case to a jury 
trial, there appears to have been no questioning of his right to a jury 
since the recognition of the cause of action in 1865. 

Perhaps it is safe to assume that a court at present would decide 
in favor of the existence of the right in both employer and employé 
to trial by jury of such a question. 

Proceeding upon the above assumption, we come to the question 
of whether or not the act under discussion is void in that it deprives 
parties of their right to trial by jury. 

Section two imposes liability upon employers regardless of their 
negligence, when the parties “accept” its provisions (par. 7). Such 
acceptance is a surrender by both parties of their rights to any other 
method of determination of their rights (par. 8). It is “presumed” to 
have been accepted unless there is an express stipulation or notice in 
writing to the contrary from either party to the other prior to any 
accident (par. 9). 

It is to be noted that unless the parties or either of them choose 
to give express notice, prior to accident, to the contrary, that the 
procedure described in section two is the sole remedy. 

The procedure under section two is “summary,” i. e., before a 
Judge without a jury. The Judge is the Judge of the Court of Com- 
mon Pleas and his decision on all questions of fact is made conclusive 
(par. 18). Proceedings subsequent to judgment, entered on his writ- 
ten determination, are to be only for the recovery of moneys thereby 
determined to be due, provided that nothing in the act is to be con- 
strued as limiting the jurisdiction of the Supreme court to review ques- 
tions of law by certiorari (par. 18). The power of the Supreme court 
over certiorari cannot, of course, be constitutionally curtailed. It is to 
be noted, however, that there is to be no appeal. 

The effect of the above is to deprive parties of the right to a jury 
trial unless prior to accident they have expressly chosen in writing to 
preserve their right to the same as recognized in section one. Is this 
curtailment of the right to trial by jury constitutional ? 

The old common law rule was that, in the absence of any rule 
of court requiring a party on appeal to make his election to have a 
trial by jury, at an earlier period, it was time enough for him to do 
it when the appeal was ordered on, and the adverse party was ready 
to open his case. Field v. Ten Eyck, 18 N. J. L. 195 (1840). 

Parties may waive their merely private rights whether constitu- 
tional or otherwise at their pleasure. And of this class is the right 
of trial by jury in civil causes. Wanser v. Atkinson, 48 N. J. L. 
571 (1881). 

A statute providing that by going to trial before a Justice without 
a jury, suitors shall be considered as surrendering all right to jury trial 
on appeal is valid. Wanser v. Atkinson, supra. 

Sut an act which deprives parties of a jury trial on appeal in 
cases where there has been a jury trial below is unconstitutional. 
McGinty v. Carter, 48 N. J. L. 118—3 Atl. 78 (1886). 

Consent to a reference is a waiver of a right to trial by jury. 
3eattie v. David, 40 N. J. L. 102 (1878). 
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But going to trial and making defense after a request for a jury 
has been made and rejiused is held not to be a waiver of the right. 
Hinchley v. Machine, 15 N. J. L. 476 (1836). 

And if a party is deprived of a trial by jury by his own fraudulent 
misconduct a judgment against him, without a jury, will not be re- 
versed. Daniels y. Scott, 12 N. J. L. 27 (1830). 

A requirement that the deiendant prepay the costs of the venire 
is constitutional. Clayton v. Clark, (Dictum) 55 N. J. L. 539, 26 Atl. 
795 (1893) ; Humphrey v. Eakley, 72 N. J. L. 424-60 Atl. 1097 (1905). 

The word “inviolate” in no sense imports freedom from all regu- 
lation. Humphrey v. Eakley, supra. 

In Ten Eyck v. Farlee, 16 N. J. L. 348 (1888), Fort, J., said: 
“A party has a vested right to his trial by jury unless he waive it. 
Courts may prescribe the form of, but cannot dispense with, the 
waiver.” 

3erry v. Chamberlain, 53 N. J. L. 463-23 Ati. 114 (1891), related 
to the constitutionality of statutory provisions providing for the trial 
of claims of property levied on before a jury of only six men. Beasley, 
C. J., said: “It is insisted that such a procedure in effect deprives 
this plaintiff of his trial by a constitutional jury—that is, a jury of 
twelve men. This reasoning is founded on a mistake of fact. In these 
instances neither of the parties is deprived of a regular common law 
trial. What this statute does is this: It offers for their acceptance a 
mode of trial at once inexpensive and facile; but neither the one nor 
the other is compelled to resort to it. The claimant has the option 
of presenting his claim or of vindicating his rights of property by an 
action of replevin or of trespass de bonis asportatis. The plaintiff in 
execution may give bond and compel a sale under his execution, and 
thus refer the question of title for trial to the ordinary tribunals. But 
the parties can waive such rights, and. at their option, accept the easier 
method of litigation ; and in such event the rule applies, volenti non fit 
mjuria. The matter will not bear discussion.” In the above case either 
party, when the question of title arose, was in the position to preserve 
his right to trial by jury. 

In Condon y. Royce, 6&8 N. J. L. 222-52 Atl. 680 (1902), it was 
said: “Nor is it unconstitutional to prescribe a reasonable limit of 
1e before trial, within which the demand must be made.” 

Reed, J]., appears, also, to have decided Phoenix Pottery Co. v. 
Perkins Co., 74 Atl. 258 (1909), upon the assumption that an act 
which is “unreasonably restrictive’ upon the right to a jury trial is 
unconstitutional. 

The question, then, is this: Is the provision in the act under 
discussion, that the parties can have no jury trial, unless they demand 
it before the accident occurs, “reasonable”? 

The writer has been unable to find any case passing on a require- 
ment that parties decide whether or not they will have a jury before a 
cause of action has even arisen. What reason justifies their being put 
to an election at such an early moment? When an injury has occurred 
and the victim brings suit he has the advice of counsel. When the 
defendant is served, if he has a defense, he employs counsel. Election 
to have or abandon a jury, made at such a moment, is made after due 
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deliberation and upon advice when each is actually, and not merely 
theoretically, cognizant of his rights. A requirement that such elec- 
tion be made before an injury has occurred, and when in real truth 
in most cases it has not even been contemplated, seems not “reason- 
able” but rather a snare. 

If the method of waiver proposed is valid, why cannot the legis- 
lature enact that in all actions upon contracts made thereafter there 
shall be no jury trial unless prior to the breach of such contract one 
party thereto shall have notified the other that in the event of breach 
a jury trial will be demanded? What are to be the limits of this new 
doctrine? 

The effect of declaring unconstitutional the summary procedure 
under section two would be to nullify the entire act. Sections one 
and two are declared to be inseparable, and if either section is declared 
to be void or inoperative in an essential part. so that the whole of 
such section must fall, the other section must fall with it and not 
stand alone (par. 24). The outlined scheme of summary procedure is 
clearly an essential part of section two. Without it section two must 
fall; and if section two fall. so must the entire act. 

Atlantic City, N. J., June 1, .911. LEE F. WASHINGTON. 


LEGISLATION IN NEW ZEALAND. 


[Is New Zealand ahead of New Jersey and other states in various 
matters which are only beginning to be mooted in our \\ estern Legis- 


latures? It would seem so. 

Sir Joseph Ward, Prime Minister of that country, in a recent in- 
terview in New York city, said: 

“New Zealand is enjoying wonderful prosperity. We have had 
a general revival of trade of all kinds, without any abnormal boom 
attached. We are a community numbering of whites only 1,050,000, 
but our import and export trade last year amounted to $200,000,000, 
which represented an increase of about $10,000,000 over the year 
before. 

“We are taking up the harnessing of all the natural water supply 
of the state, and are spending for that purpose at the rate of $25,- 
000,000 a year and are going to spend between $40,000,000 and $50,- 
000,000. We are harnessing the rivers up at points that will supply 
centres throughout the country, from north to south, for factories 
and lighting and so on, and we shall supply municipalities at a low 
rate and prescribe a maximum charge for them to impose upon private 
consumers. We intend to use the power also for supplying electricity 
to some of the larger railway tunnels, principally on suburban traffic, 
to get rid of the smoke trouble. 

“As for immigration, we are not forcing it as some other coun- 
tries are. [ast year our immigration, which came mostly from Great 
Britain, amounted to not more than 50,000, but we are very strict 
in our qualifications for admission. The law prevents the importation 
of Asiatics to a large extent, requires an educational test, a health 
test, which throws responsibility on the steamship officials, before 
leaving a port of embarkation, of guarding against any break of the 
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law, under the penalty of having to deport undesirable persons brought 
over. And, as we are a long distance away, it makes the steamship 
officials particular. The result of our laws is that we are getting 
pretty much what [ should call pure stock, 98} per cent., of our im- 
migrants being of British origin. 

“Seventy per cent. of the population of the country today is New 
Zealand born, and as the outcome of our system of educational and 
our entrance requirements, the amount of ‘ill iteracy in the country 
today is very small indeed, and won’t amount to a quarter of 1 per 
cent. Neariy ali of this number consists of persons of 65 years of 
age or upward. 

“Practically ali classes support our advanced legislation, a great 
deal of which has now been in operation eighteen or nineteen years 
and has been thoroughly tested. For instance, we have universal 
suffrage. Anybody of either sex, who is 21 years old and who has 
been a resident of the country twelve months, is entitled to vote. In 
the matter of party politics, the conferring of suffrage upon women 
has made no difference at all. Socially and in the home and the man- 
ner of living, it has done a great deal of good. 

“As is generally known, the government controls all the great 
institutions in the country, all the public utilities, the railways, tele- 
graphs and telephones. We have a great state lending department, 
which has lent about $70,000,000, and the losses in the department 
during the sixteen years of its existence have amounted to ps $520. 
The plan is well thought out, and it has been well administered. As 
a corollary to this department, we have the state valuation depart- 
ment. Its officers, permanently employed, have to appraise values 
and to show proper grounds for the figures they set, and this depart- 
ment has been absolutely free from abuse of any kind. 

“New Zealand has adopted legislation that has put into effect 
insuring men who are in receipt of pay under and up to $1,000 per 
annum. They contribute 20 cents a week, and they can receive, 
when a certain period of years has passed, an amnuity of $132 a 
year. If they like, they may make a larger weekly contribution so 
that they can receive an annuity of $500. In addition to this, at 
any time during the currency of the contribution if the bread winner 
of the family is laid up by illness, his wife and children receive a 
contribution to their support. 

“This has nothing to do with our old age pension law, which 
has been now in operation sixteen years. Under this latter, we pay 
out $2,000,000 a year, and it has not proved a burden. A man or 
woman who has reached the age of 65, and who has been in the 
country a certain number of vears without a break, and who can 
also show that he or she has not been convicted of drunkenness in 
the five years prior to the award of - pension, is qualified to receive 
the pension. fn the event of his or her giving way to drink after 
the pension is bestowed, the latter is cancelled. One effect of this 
law has ‘been to relieve the charitable aid contributions. They still 
exist, but prior to the adoption of the law they required much larger 
sums. Then the law proves more humane than the actual giving of 
charity. 
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To return to the annuity fund, apart froin the assistance it gives 
to the wife and children if the father is ill, it also contributes the 
services of a medical man for a woman at childbirth, and the state 
pays $30 for that purpose. li all of this is not needed to pay the 
physician, the rest may be used for carrying on the home. This has 
all been done with a view to helping the birth rate and bringing 
into the world children under the most healthy conditions possible, so 
that they may have a free chance of attaining man’s or woman’s 
estate. We assess the value of an adult in our country at $1,500. 
So from a business standpoint, and on national grounds, we regard 
the expenditure of a sum of $30 judicious when the value of the infant 
to the country may be fifty times that sum. Thus the small wage 
earner’s wife and children are provided for. and his fear about being 
unable to provide for a large family is decreased.” 


IN RE ATLANTIC HIGHLANDS GAS COMPANY. 


N. J. Board of Public Utility Commissioners, May 26, 1911) 
Approval of Ordinance For Franchise. 


THE BOARD: Application of the Atlantic Highlands Gas Com- 
pany for the approval of an ordinance passed by the Township Com- 
ee of the township of Shrewsbury, county of Monmouth, November 

, 1910. 

[In the matter of the above mentioned application, the record dis- 
closes, among the relevant facts and considerations, the following: 

First. that on September 15, 1910, the Atlantic Highlands Gas 
Company filed with the clerk of the township committee of Shrews- 
bury township, county of Monmouth, state of New Jersey, a petition, 
praying for the consent of said township committee for a franchise 
for the use of the streets, avenues, public roads, highways, alleys and 
public places by said company for the laying and maintaining of con- 
duits, pipes, mains and other appliances in order to supply gas for 
lighting, heating, and power to the inhabitants of said township. 

Second, that the proceedings in the matter of said petition were 
in conformity with the provisions of Chapter 36, of the Laws of 1906. 
The franchise was for fifty years, and the interests of the community 
were otherwise safeguarded by stipulations as to price, quality and 
pressure of gas, as to street excavations and possible damages result- 
ing therefrom, as to repaving, as to the franchise taxes to be paid by 
the Company, as to forfeiture of the franchise by failure of the Com- 
pany to comply with its obligations thereunder, and also in other ma- 
terial directions. 

Third, that the hearings upon the proposed franchise were duly 
advertised, and that the franchise, after the prescribed first and second 
readings, and after amendment, finaliv passed to its third reading, and 
on November 17, 1910, was adopted and approved by the said town- 
ship committee. 

Fourth, that the Atlantic Highlands Gas Company duly accepted 
the franchise as passed, and notified the clerk of the township com- 
mittee thereof. 
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It appears also that the Consolidated Gas Company of New Jersey 
had previousiy been granted a franchise by the township committee 
of Shrewsbury township, county of Monmouth, state of New Jersey, 
to pipe the streets and public places of said township, and to supply 
gas to the inhabitants of said township. This franchise was granted 
on May 18, 1895; and while there appears to have been found no evi- 
dence upon the Minute Book of the township of Shrewsbury of a for- 
ma! acceptance of the aforesaid franchise by the Consolidated Gas 
Company, the minute book of the aforesaid Gas Company, duly veri- 
fied, shows that the Company accepted said franchise, and that the 
township committee had been duly apprised of this acceptance. More- 
over, the undisputed fact that for a number of years the Consolidated 
Gas Company has supplied gas chrough pipes laid in Shrewsbury town- 
ship, and that this supplying of gas has gone unchallenged substan- 
tiates the fact that the Consolidated, Gas Company had and has a fran- 
chise to operate within the said township. 

It further appears that the Consolidated Gas Company is now lay- 
ing pipes, mains, conduits and other appliances for the supply of gas 
to much the same section of said township of Shrewsbury as the At- 
lantic Highlands Gas Company desires to supply under the franchise 
of November 17, 1910. The situation therefore resolves itself into a 
question whether the Board of Public Utility Commissioners shall 
approve of the ordinance of November 17, 1910 (under paragraph 24, 
section 111 of chapter 195 of the Laws of 1911), as “necessary and 
proper for the public convenience.” and as proper IY conserving the 
“public interests.” The question, moreover, is one to be decided in 
the light of the concrete situation where another tea already 
has a franchise and is exercising, or about to exercise, the same tor 
supplying the same region with essentially the same service. 

In the case of ordinary industrial concerns competing or desiring 
to compete in serving the public, the traditional presumption is in 
favor of permitting such competition. That the consumer, under or- 
dinary circumstances, has some considerable guarantee of fair prices 
and adequate service by diverting his patronage to an alternative seller, 
is incontestable. This presumption, however, commonly fails in the 
case of public utilities operating under franchises. Experience has 
gone a long way towards demonstrating that services afforded by 
public utilities tend eventually to be rendered under conditions of 
monopoly. It is true that for a time a public utility may compete 
with another supplying the same body of consumers with the same 
service. But experience demonstrates that such competition is likely 
to be short-lived. The two competitors are influenced by the consid- 
erations of securing higher prices by the mutual cancellation of their 
competition, and not infrequently by the possibility of reducing costs 
by a union of.parts of their productive apparatus. Where actual 
fusion of the two erstwhile competing concerns does not result, a 
division of territory or joint agreements as to rates, prices or service 
not uncommonly operate to leave consumers at the mercy of a virtual 
monopoly. The low prices prove but temporary, and the transient 
gain is succeeded by a long period of loss. That public opinion has 
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come to recognize the almost inevitable outcome of such temporary 
competition between public utilities is evidenced by much recent legis- 
lation. The creation of various boards and commissions with super- 
visory powers over public utilities, and often with eventual powers of 
rate-fixing, demonstrates that the illusive doctrine of competition in 
this field is being superseded by an experimental regime of strictly 
regulated monopoly. 

Two other influential considerations operate in the same general 
direction. Where competing companies, with franchises, serving the 
same consumers, finally unite, the unnecessary duplication of plant and 
appliances entails a permanent burden upon the public. Even where 
prices, after due hearing, may be prescribed by public authority, some 
regard must be paid to the interests of bona fide investors. The prices 
set must have some reference to the capital legitimately sunk in the 
equipment of the formerly competing plants. It not infrequently re- 
sults that the prices eventua!ly authorized are higher than they would 
need to be. if no more than the necessary amount had been originally 
invested in plant and appliances adequate for the supply of consumers. 
Thus the evils of an ill-judged competitive experiment in a field un- 
suited therefor perpetuate themselves and burden the consuming 
public. 

lt is hardly necessary to add that the unnecessary installation of 
pipe, conduits, mains, wires, tracks and the like by two competing pub- 
lic utilities in the same region augments unwarrantably the disturbance 
of traffic through the public thoroughfares, and creates gratuitous 
nuisance, 

These general propositions would seem to require strong counter- 
vailing considerations in the particular case under review, if the Board 
is to approve the ordinance passed by the Shrewsbury township com- 
mittee on November 17, 1910. It is true that conditions may exist in 
particular cases which might warrant such action. If the Consolidated 
(;as Company had been shown to be totally devoid of enterprise, and 
were now reluctant to extend the supply of gas into the parts of 
Shrewsbury township which the Atlantic Highlands Gas Company 
stands ready to supply; or if the service of the Consolidated Gas Com- 
pany had been shown in the past, or in the present, to be inadequate ; 
or if there was such disparity in prices and quality of service offered 
by the two companies that the exclusion of the Atlantic Highlands Gas 
Company must result in subjecting possible consumers in Shrewsbury 
township to hardship, extortion, or poor service: or if the Atlantic 
llighlands Gas Company could demonstrate that it alone of the two 
companies commanded processes or methods which promised pro- 
nouncedly better service or lower prices than the Consolidated Gas 
Company, there night be ground to question the applicability of the 
general principle of regulated monopoly to the case at issue. 

The Board of Public Utility Commissioners cannot discover that 
such exceptional circumstances exist in the present case. So far as 
the quality of gas to be supplied by the two companies is concerned, 
there is no evidence to show (despite the high pressure system of the 
Atlantic Highlanés Gas Company and the low pressure system of the 





214 THE NEW JERSEY LAW JOURNAL. 


Consolidated Gas Company), that the quality of gas offered by the one 
is in any marked degree superior to the gas to be supplied by the other. 
It would appear also that the initial net price offered to consumers by 
the Consolidated Gas Company is slightly less than the initial net 
price named in the ordinance obtained by the Atlantic Highlands Gas 
Company. This general pronouncement is not to be construed as in 
any sense a justification or an approval by this Board of the price now 
set and exacted by the Consolidated Gas Company for gas, nor as an 
approbation of the seemingly more than cautious policy of the Con- 
solidated Gas Company in the matter of extending service to outlying 
regions in Shrewsbury township or elsewhere. But that Company 
happens to be first in possession and exercise of a franchise to supply 
this particular region with gas, and the admission of another company 
with a permit to supply a like service to the same genera! region would 
involve sanctioning the general idea of competition in this particular 
case. In the language of the statute, therefore, the Board of Public 
Utility Commissioners cannot find that the privilege or franchise con- 
ferred by said ordinance is “necessary and proper for the public con- 
venience” nor that it “properly conserves the public interests,” and 
therefore withholds its approval. 


[Notes By EpiTtor.—At the time the above finding was made the Board of its own initiative, 
adopted a resolution to investigate the rates charge’ in the territory for which the Consolidated Gas 
pane ord of New Jersey has a franchise, and iu which territory the Atlautic Highlands Gas Company 
fought to establish competition. This resolution follows}. 





IN RE CONSOLIDATED GAS COMPANY OF N. J. 


(N. J. Board of Public Utility Commissioners, Mar 26, 1911). 
Charges jor Gas—Call for Hearing. 


Whereas, in the memoranda filed this day in a proceeding entitled 
‘In the Matter of the Application of the Atlantic Highlands Gas Com- 
pany for the approval of an ordinance passed by the township com- 
mittee of the township of Shrewsbury, county of Monmouth, state 
of New Jersey, November 17, 1910,” the Board of Public Utility Com- 
missioners withheld its approval of said ordinance of the township of 
Shrewsbury granting to the Atlantic Highlands Gas Company certain 
rights on the grounds that the Consolidated Gas Company of New 
Jersey already had a franchise to serve said territory, and— 

Whereas, it appeared in said proceedings and also from the rec- 
ords of this Board that the gross price now exacted for gas by the said 
Consolidated Gas Company of New Jersey is $1.50 per M. cubic feet; 

Therefore, The Board of Public Utility Commissioners, upon its 
own initiative, under the powers conferred on it by statute, hereby 
calls a hearing tor the purpose of determining whether such rate is 
just and reasonable, and hereby fixes Tuesday, the thirteenth day of 
June, nineteen hundred and eleven, at eleven o’clock in the forenoon, 
at the State House, in the city of Trenton, as the time and place of 
said hearing, to the end that the Board of Public Utility Commission- 
ers may, if, as the result of said hearing, it determines such rate to be 
unjust and unreasonable, fix a just and reasonable rate thereafter to 
be imposed, observed and followed by said Consolidated Gas Company 
of New Jersey. 
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IN RE ESTATE OF HARTLEY. 


(Essex County Orphans’ Court, May 22, 1911). 


Striking out Exceptionse—Intereat of Exceptants 


On Exceptions to inventory and appraisement and account oi 
executor of the estate of Frances C. W. Hartley, deceased. 

Mr. Gilbert Collins, proctor for Marcellus Hartley Dodge, executor 
and trustee under the will of Frances C. W. Hartley. 

Messrs. McCarter & English, proctors for the exceptants, Henry 
K. White and Henry K. White, Junior. 

On motion to strike out several of the exceptions filed by Henry 
K. White and Henry K. White, Junior, to the account filed by the 
executors of the last will and testament of Frances C. W. Hartley, on 
the ground that the exceptants have no interest in the questions raised 
by the exceptions so attacked. 

MARTIN, J.: Frances C. W. Hartley, deceased, by her will be- 
queathed to Henry K. White, $250,000, “all the gifts which the testatrix 
has received from her dear mother.” And to Henry K. White, Junior, 
her house on Orange Mountain, grounds. the furniture, with barns, 
stables and also all horses, harness and barn and stable furniture con- 
nected therewith. The will also provides for various other specific 
devises and bequests, and then in the fourth paragraph directs: “After 
paying in full and satisfying ail the foregoing bequests of this my 
will, | give, devise and bequeath to my grandson, Marcellus Hartley 
Dodge, the whole of my residuary estate to and jor his own use 
forever.” The will thus provides that the residuary estate is to go to 
Mr. Dodge, the said executor. 

The fifth paragraph is as follows: “I hereby nominate, constitute 
and appoint my grandson. Marcellus Hartley Dodge, and my sister, 
Cornelia W. Butler, the executors and trustees under this will. I also 
appoint my nephew. Henry K. White (referring to said White Junior), 
as executor and trustee under this will, the appointment to take effect 
upon the decease, or refusal to serve, or resignation of either one of 
the executors heretofore nominated in my will, and I confer upon said 
Henry K. White, if he accepts this trust, the same powers, rights, 
privileges and exemption as ] confer upon my executor and trustee 
already appointed under this will.” 

It does not appear that Cornelia W. Butler has qualified as ex- 
ecutor or trustee or that Henry K. White, Junior, has qualified, or 
sought to qualify, as executor or trustee under the provision mentioned. 

In the codicil, December 22, 1908, the testatrix also provides that 
“T direct that the inheritance or transfer tax in all bequests in my will 
and codicil be paid out of the estate and not by my beneficiaries.” 

The inventory and appraisement show that the sum of $1,989,- 
797.62 is the tota: amount of personal property, including chattels at 
West Orange, various stocks and bonds, and deposits in bank. The 
accounting shows that the executor charges himself with the total 
amount of the inventory, together with the further sum of $239,163.89, 
making a total sum of $2,228,961.51. The accountant pravs allowance 
for various items, including the payment of the specific legacy to 
Henry K. White. amounting to the sum of $250,000, various sums paid 
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to the New Jersey state comptroller for the collateral inheritance tax, 
the value of the chattels in use at West Orange delivered to Henry 
K. White, Junior, legatee, the various chattels in the house at 232 
Madison avenue, a total aggregate sum of $1,086,764.97, leaving a bal- 
ance in funds for distribution of $1,142,196.54 to Mr. Dodge, the re- 
siduary legatee 

At the hearing on the exceptions a preliminary motion was made 
by counsel for the executor to strike out exceptions to the inventory 
numbered first to third and fourteenth, and also exceptions to the 
account numbered first to sixth inclusive, eighth, eleventh, twelfth, 
thirteenth and sixteenth. These exceptions all relate to the fairness 
of the inventory and appraisement and items of charge and discharges 
in the account; none of them relate to the legacies or devises to the 
exceptants. 

The remaining exceptions included in the motion will be con- 
sidered later 

In support of this motion, it is urged that exceptants may object 
only to the inventory and account in so far as they relate to the part 
of the estate which has been specifically bequeathed to them and that 
the hearing at best, even if all of the exceptions were fully sustained 
as true, would finally result merely in obtaining an enlarged estate for 
Marcellus Hartley Dodge, the residuary legatee. The position of the 
exceptants is that they have the right to except generally to the in- 
ventory and account, first, because they are specific legatees of chattels, 
and secona, because one of them is named as a co-executor to act 
upon the happening of a certain event, he, however, having never 
qualified. 

The statute provides, “If any person interested in the settlement 
of the account of any executor . . . . or trustee shall 
appear and make exceptions to said account, the court shall either 
proceed to hear the proofs and allegations at such time as they may 
appoint and correct any mistakes or errors that may happen in the 
account as reported, or referthe sameto . . . . the court 
may examine any executor . . . . or trustee exhibiting such ac- 
count on oath or affirmation touching the truth and fairness of the 
same, or any part or item thereof.” (Orphans’ court act 1898, page 715, 
section 126 as amended by Laws 1905, chapter 154, page 299). 

The question, therefore, is whether, first, a specific begins who 
has possession ot the realty or a specific pecuniary legatee who has 
admittedly been paid in full the amount of his legacy, or a specific 
legatee of chattels, who has received a portion of the chattels but not 
all of them and who does not on any theory claim that the value of 
the chattels not received is in excess of the balance of the estate; or 
second, a person who has been appointed executor and trustee to take 
effect upon the decease, or refusal to serve, or resignation of the ex- 
ecutors and trustees and who has not qualified, may singly or together 
have a sufficient standing in court, when it has been conceded that 
upwards of a million dollars are on hand without any liabilities, to 
make i coucerning matters which will only result in increasing 
the estate to be distributed to the residuary legatee who is himself, 
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the accounting party and the executor and trustee. In other words, 
is any such a legatee or devisee “interested in the settlement of the 
account” of the executor and trustee within the meaning of the sec- 
tion quoted? 

It does not appear, in answer to the motion, by the inventory and 
appraisement, the account, the provisions of the will, or any of the 
facts in this matter that Henry K. White and Henry K. White, Junior, 
can have any interest in helping to find more assets of the estate to 
be delivered o Mr. Dodge as residuary legatee, or in assisting Mr. 
Dodge to find or discover wherein he has made improper payments 
and, perhaps, thereby obtain for him further sums of money. If it 
appeared that the specific legatees, the Messrs. White, could later 
become interested in any further funds discovered and brought to 
light by the means of these exceptions there would be some basis in 
logic for their position. 

The time of the court is valuable, and no statute should be con- 
strued to mean that the court is required to waste time in performing 
a vain and idle function of determining an issue the outcome of which 
will work no benefit to the parties before the court. 

The exceptants cite 18 Cyc., 1172: “Any person interested in 
the distribution of the property of a decedent embraced in an admis- 
sion of account. may object or file exceptions to its allowances.” 
There is nothing to show upon this motion that either of the Messrs. 
White in the slightest degree are interested in the distribution of the 
property. The will distributes it to Mr. Dodge, the sole residuary 
legatee. 

They also cite Hastendenbeck’s case, 73 N. J. Equity 337. This 
case is not in point, as it merely holds that a specific pecuniary legatee 
who has not been paid is entitled to an accounting. The case of 
Poulson v. National Bank, 6 Stew., 618, holds that a creditor who 
has not been paid is entitled to file exceptions. In the case of Dunham 
v. Marsh, 7 Dick. 831, Justice Dixon in writing the opinion sustains 
the right of the next of kin to file exceptions to an account of the 
executor in an estate where the testatrix dies intestate as to a certain 
portion of her estate which may come into the hands of the exceptant. 
The court lays down the rule: “On examining the will and codicil 
of the testatrix, there appears to be at least a fair question whether 
she did not dic intestate as to part of her property. If she did, her 
next of kin will be entitled to that portion. This question ought not 
to be decided on a motion to strike out exceptions to the account. 
One object of such exceptions is to secure a correct ascertainment of 
the amount of property remaining for distribution among those who 
may ultimately be found entitled to it, and, therefore, every person 
who can present a claim worth considering upon final distribution is 
interested in the settlement of the account, and should be permitted 
to compel a full and accurate accounting.” 

In this matter, however, there is nothing to indicate that there 
is any question that either of the Messrs. White will ever become 
interested in the residuary estate. It is not necessary for them “to 
secure a correct ascertainment of the amount of property remaining 
for distribution among those who may ultimately be found entitled to 
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it.” They are not interested in either the ascertainment of the amount 
nor the distribution. It is impossible for the Court to find that they 
have a claim worth considering upon the final distribution of the fund 
which they seek to increase. It is clear in this matter that they have 
no interest in the residuary estate. 

In Byrd v. Wells, 40 Miss. 711, an executor asked allowance for 
the hire of slaves to work a plantation, of which the net rents and 
profits were given to A for life. B, the remainderman of the planta- 
tion, filed an exception to the allowance of this item. The court held 
that a remainderman, though a person interested in the estate, never- 
theless had no standing to except to an item of the executor’s account, 
the payment of which affected the life-tenant alone. 

In Estate of Casner, 1 Cal. Appeals 145, 81 Pac. 991, the fol- 
Jowing quotation from the opinion of the court is direct authority 
for the proposition that the exceptants in this case have no standing 
to except to items which do not affect the gifts to them. The court 
stated the case and its decision as follows: “Jane Casner was the 
surviving wife of the decedent, and was co-executor with her son, of 
decedent’s will. She was also a beneficiary under the will, and by 
the terms thereof she was entitled to all the moneys appropriated by 
her. The will provided that the money the decedent loaned out was 
to be kept loaned out, and the surviving wife was to receive the in- 
terest as fast as it accrued. Under this provision of the will the 
executor was fully warranted in paying this interest to his mother 
as fast as it accrued, because it belonged to her from the beginning, 
and the contestants, who are other beneficiaries under the will, had 
no interest in it whatever. It is not contended that Jane Casner 
received anything out of the estate except this interest, nor is it a 
material objection to the account that it shows that Jane Casner 
received less of this interest than she was entitled to. ‘That again is 
no affair of the other beneficiaries, and does not tend to show that the 
executor has failed to account for anything in which the contestants 
here have any interest.” 

In Price’s Estate, 18 Pa. Dist. 129 (Phila. Orphans’ court), the 
testator. by his will, gave to his daughter, Mrs. K., the income of 
forty thousand dollars for life, and the principal at her death to such 
of her children as might be then living, etc. The daughter and her 
children filed exceptions to items of the executors’ account involving 
the rents of realty, which was otherwise devised. The court said: 
“It 1s quite evident, therefore, that neither she nor her children have 
any interest in the income of the general estate arising from rents of 
realty, and the exceptions which have been filed on their behalf to 
the ruling of the auditing Judge with regard to the rents of 505 
Ludlow street, and to commissions alleged to be duplicated on in- 
‘ome, must, for that reason, be dismissed.” To the effect that a 
remainderman has no standing to question an executor’s account of 
the income, is Appeal of Martin, 23 Penn. State, 433. 

A case supporting the contention made on behalf of the executor 
s Guild v. Young, 62 S. W. 404 (Tenn. Chan. Appls. 1901). In that 
case, a co-distributee resisted the allowance of a credit claimed by 
an executor for paying a distributive share. The court held that she 
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could contest such an allowance only to the extent of her interest in 
the amount paid. So in this case it is clear that the Whites can con- 
test the allowances asked for by the executor only to the extent that 
they may be interested in the same. Such items as cannot possibly af- 
fect their interest surely cannot be proper subjects for their objections. 

A great number of cases have been examined by counsel, but none 
have been found helpful except the ioregoing. It seems clear, however, 
from such authority as exists that the right of these exceptants under 
the statute must be limited to a hearing on the exceptions to such 
items of the executor’s inventory and account as directly affect their 
interest. .\ general inquiry into the account as a whole, involving per- 
haps weeks of tedious and expensive testimony, can serve no other 
interest than to harass the executor and cast a financial burden upon 
the estate which he, as residuary legatee, would ultimately be forced to 
bear. It is impossible that the statute ever contemplated such a 
proceeding. 

Section 126 of the Orphans’ court act permits “any person in- 
terested in the settlement of the final account, etc.,” to file exceptions 
to the account. Section 116 provides that, “any person interested in 
the estate,” may cite an executor to settle his account. It is not 
denied that the class mentioned in section 116 is subject to no ex- 
ceptions, and it was therefore suggested at the oral argument that 
the class mentioned in section 126 must also be subject to no excep- 
tions, because of the similarity of language. That suggestion is per- 
fectly correct with regard to the jurisdiction of the court to consider 
proper exceptions by any person interested, but the statute does not 
attempt to say what are proper exceptions. This is a question which 
is left to the court, and may be raised by motion to strike out when 
the facts are clear. 

No controversy arises as to the right of an executor to except to 
the account of his co-executor. That proposition seems to be well 
settled. An executor who cannot act until the happening of some 
future event, however, is not a co-executor. A case which discusses 
the matter is Ridgley v. People, 63 Ill. 112; s. c. 45 N. E. 116. In 
that case it is held by the Supreme court of Illinois that a person 
appointed by the will to complete the settlement of the testator’s estate 
after the death of the person named as executor has such an interest 
as to compel the executor to account, where the executor was the 
legatee for life with the remainder over. The reason given was that 
an account was needed to enable the beneficiaries under the will after 
the death of the executor to distinguish what remained of the 
testator’s estate from the private estate of the executor in which they 
would have no interest. This decision seems to be based upon sound 
common sense and presents a situation very different from the present 
case. Here Mr. Dodge is the sole residuary legatee and, as a matter 
of fact, the only duty that could possibly devolve upon Henry K. 
White, Junior, would be to succeed to the position of executor and 
trustee, whereupon he would pay over all of the residuary estate to 
Mr. Dodge (the executor) or his legal representative. None of the 
exceptions relate to the trust portion of the estate placed in the 
hands of the executor as trustee, and it may be assumed that Henry 
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K. White, Junior, does not claim that there is any illegality or mis- 
conduct in connection with that fund. 

Authority to the effect that Henry K. White, Junior, has no 
standing to except to this account at all as a contingent or substitu- 
tionary executor appears in the case of Eager v. Roberts, 2 Redf. Sur. 
247 (N. Y. 1876). In that case it was held that where specific legacies 
and the debts of an estate had been fully paid, and a co-executor 
had purchased the residue of the estate, an executor who had per- 
formed no duties in settling the estate had no standing in’ court to 
object to the correctness of the account of his co-executor. The sit- 
uation here is almost identical. Mr. Dodge has the residue of the 
estate, not as purchaser, but as residuary legatee; and Mr. White has 
performed no duties in settling the estate, and is objecting to the 
correctness of the account. As substitutionary executor, therefore, 
he has no standing to file exceptions to this account. 

Exception to the account number “Tenth” is that “The amount 
of the collateral inheritance tax paid to the State of New Jersey ts 
erroneously set forth in the said account.’ If it is intended to be 
shown under this exception that one of the exceptants is interested 
in having the collateral inheritance tax paid on his devise, he is in- 
terested in retaining this exception (L. 1909, Chap. 228, page 329, 
Sec. 5). One of the codicils to the will provides that the inheritance 
and transfer taxes shall be paid out of the estate and, therefore, the 
devisee is entitled to receive the property bequeathed to him free of 
all taxes. 

It therefore follows that the exceptions to the inventory and ap- 
praisement numbers first, second, third and fourteenth, and all the 
exceptions to the account mentioned in the motion, except the “tenth,” 
should be stricken out. 

Exceptions to the inventory and appraisement numbers fourth, 
fifth, sixth, tenth, eleventh and thirteenth the consideration of which 
was deferred, relate to the completeness of the inventory, the goods 
and chattels of the estate which should be on hand and in possession 
of the executor, or which are claimed to have been lost out of his 
possession, possibly involve matters concerning which it is a fair 
question whether or not the exceptants have an interest. If it is 
intended to be shown under these exceptions that there is property 
in which either of the Messrs. White have an interest and whicii 
should have come into the possession of the executor, or having been 
in his possession he has negligently lost, then the court should not 
now declare they are not interested. 

The court will limit the testimony under these exceptions not 
stricken out, to property in which the exceptants have an interest, 
but at this time the court ought not to strike out the last mentioned 
exceptions. 





The tact that one party may at will put an end to a continuing 
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‘ontract is held in McMillan v. Western U. ‘Jeieg. Co. (Fla. 
L. R. A. (N. S.) 891, not to destroy the right to substantial damages 
against a telegraph company whose negligent failure to deliver a 
telegram alone caused its discontinuance. 
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HUDSON AND ESSEX FREEHOLDERS v. LEHIGH VALLEY RB. R. CO. 


(Essex Cireuit Court, June 2, 1911.) 
Fees and Cosis—Construction of Act—Expert Testimony. 


Mr. J. Henry Harrison for plaintiffs. 
Mr. Conover English for defendant. 


ADAMS, J.: The question submitted is as to the construction 
of a portion of chapter 127 of the laws of 1910, entitled “An Act con- 
cerning the fees and costs and the taxation thereof in the courts of 
law in this state.” This act contains no general repealer, and is, 
generally speaking, auxiliary to the antecedent legislation as to fees 
and costs which was in force when the statute of 1910 was passed. 
Section 10 reads in part as follows: 

“A party to whom costs are awarded or allowed by law in an 
action, motion or other proceeding is entitled to include in his bill of 
costs his necessary disbursements, as follows: the legal fees of wit- 
nesses, etc. * * ™* and such other reasonable and necessary ex- 
penses as are taxable according to the course and practice of the 
court, or by the express provision of law.” 

The Essex Board of Freeholders, having incurred an expense of 
$175 for expert testimony in this case, wishes to include that sum in 
its bill of costs as a reasonable and necessary expense, taxable accord- 
ing to the course of practice of the court. 

It may be true that this disbursement was reasonable and neces- 
sary, but, reading the legislation all together, | am not satisfied that 
it is taxable according to the course and practice of the court. That 
course and practice has been, | think, the other way. Support for 
the claim must be found either in common law principles or in the 
words of a statute. Fitzsimmons v. Lonavita, 76 A. R. 313. Th: 
recent case of Gordon v. Conley, 78 A. R. 365, decided by the Supreme 
court of Maine in November, 1910, and the case of Barrus v. Phaneuf, 
116 Mass. 128, 44 N. E. 141, 32 L. R. A. 619, illustrate the application 
of general common law reasoning to this subject. The New Jersey 
courts have so often held that costs are statutory that I do not feel at 
liberty, sitting at the circuit, to sanction this novelty. My conclusion 
is that these costs are not taxable. 

The application is denied, with five dollars costs. 

One attempting to crank an automobile in close proximity to horses, 
without paying any attention to whether or not they are frightened by 
the resulting noise, and continuing to turn the crank until the machine 
starts notwithstanding the horses’ manifest fright, as the result of which 
ihey run away, is held in Tudor v. Bowen (N. C.) 30 L. R. A. (N. 5.) 
804, to be responsible for the resulting injury to them. 





A finding of facts showing that accused was guilty of contempt as 
matter of law is held in Hoffman vy. Hoffman (S. D.) 30 L. R. A. (N. S.) 
564, to be necessary to support a judgment adjudging one guilty of con- 
tempt for failure to pay alimony and attorney’s fees in a divorce pro- 
ceeding. 
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Storm doors and windows made to fit a house and fastened in 
place by screws are held in Roderick v. Sanborn (Me.) 30 L. R. A. 
(N. S.) 1189, to be fixtures which will pass with a mortgage and 


subsequent deed to g 


the mortgages, 


although during certain periods 


of the year they are removed from their places and stored on the 


premises. 
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CHANGE OF COURT TERM. 


Phe ail term of the Burlington 
county courts has been changed 
from the fourth Tuesday in Sep- 
tember to the second Tuesday in 
October. On April 28, 1911, a 
rule was entered in the Supreme 
court, the substance of which is as 
jollows: 

“That the time for holding the 
September term of the Supreme 
court, the Circuit court, the Court 
of Over and Terminer, the Court 
of Common Pleas, the Court of 
Quarter Sessions and the Or- 
phans’ court in and tor the county 
of Burlington aforesaid, be and 
the same hereby is changed from 
the fourth Tuesday in September 
in each year to the second Tues- 
day in October in each year, 
which latter date is hereby fixed 
for the holding the said term of 
said court of said county in each 
vear to be called and known as 
the October term; said change to 
go into effect on the second Tues- 
day in October in the year nine 
teen hundred and eleven.” 





GIVE, BUT DON’T LEND. 


David Kohm, of New York 
City, died in London, leaving a 
large estate. In his will, be- 
queathing most of his estate to 
his daughter, he said: 

“T hereby enjoin my dearly be- 
loved daughter and my son-in-law 
to observe the advice here set 
down for their benefit: Be sav- 


ing: take very little risk and do 
not lend money to others nor in- 
dorse paper for others, for my ex- 
perience in this respect has been 


unfortunate. Rather give what 
you can afford and let it go at 
that.” 


SHORT WILLS. 


Apropos of Mr. Harriman’s 
short, simple will, it is of interest 
io note that Lord Mansfield found 
half a sheet of note paper ample 
for the disposal of his worldly 
possessions. Sir James Fitzjames 
Stephen’s will began and ended in 
thirteen words. A dozen lines 
served to dispose of Lord Russell 
of Killowen’s estate of nearly 
£150,000, while Lord Brampton, 
of the Court of Exchequer, the 
brother of Anthony Hope, dis- 
posed of his estate of nearly 
£142,000 in 400 words. 


A NOVEL DECLARATION. 





The following declaration was 
recently filed in one of the Circuit 
courts of this state: 

Paracel County Circuit Court. 

County, ss.: 
hed’ Railroad Company, 
a corporation, the defendant in 
this suit ,was summoned to 
answer unto ........ , the plain- 
tiff therein in a plea of an action 
in Tort, and thereupon the said 
plaintiff, by ...... , his attorney, 
complains, for that whereas, at 
the time of the committing of 
the grievances hereinafter men- 
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tioned, the said defendant was a 
corporation and owner, aid oper- 
ated and managed a certain steam 


railroad) running through — the 
Township of ........ , in the 
County of ...... and ‘state afore 
said. 

“That ihe said plaintiff, at the 


time aforementioned, was the 
owner and lived in a certain farm 
with dwelling, stables and other 
buildings thereon, situate in said 
Township, and therein kept live 
stock, farming implements and 
other property to him belonging, 
and which premises were distant 
about one thousand feet from the 
south bound track of said defend- 
ant. 

“That on the twentieth day oi 
May, in the year one thousand 
nine hundred and ten, a certain 
train of the said defendant, run- 
ning in a southerly direction, 
emitted large quantities of smoke 
and red sparks through the fun- 
nels of its locomotives, and 
through the grate of its furnace, 


throwing and depositing them 
upon the surrounding ground 


near its tracks, thereby setting 
fire to the grass and brush grow- 
ing thereon, and did spread such 
fire in a large circle and to the 
house and stables of said plaintiff, 
and did then and there burn up 
and destroy said stables and stock 
therein and the crops on his fields 
to the plaintiff's damage, five 
thousand dollars. 

“And the said plaintiff, by his 
attorney aforesaid, comes again 
and thereby avers, that the said 
defendant has not provided rea- 
sonable apparatus for safety for 
its locomotives, and has not put 
such appliances upon the same to 
prevent the issuing of red cinders 
and fire from their funnels and 
grates, and especially not upon 
the locomotive drawing the said 
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train aioremestioned, 
by reason of its 
vide reasonabie apparatus 
and such reasonable 
care as not to throw out burning 
coal from the chimney of its loco- 


thai 
to pro- 


and 
failure 

sucli 
exercising 


motive and while cleaning its 
ire, and the consequent burning 
ot his said premises, jive stock 
and crops, caused thereby, the 
plaintitf has suffered the loss 


mentioned. Wherefore he brings 
his suit.” 


LAWYERS’ INCOMES. 

The income of the average New 
York lawyer is no greater than 
that of a patrolman or a trades- 
man’s clerk, according to figures 
compiled by the New York 
County Lawyers’ Association. A 
report prepared for the associa- 
tion that there are ap- 
proximately 16,000 lawyers in 
Greater New York, or about one 
to every 275 inhabitants. This 
provides, it is estimated, an aver- 
age of three or four clients to 
each lawver. 

lorty per cent. of all the New 
York lawyers are having a 
struggle for existence, the report 
savs, and only thirty per cent. 
are making “a fair living.” Abou 
ten per cent. are making “large 
profits” out of their profession 
It is this ten per cent. and their 
“large profits” that “tempts’”’ the 
young man with ambition. 


shows 


OBITUARY. 
Mason Harry C. VALENTINE. 


~ 


On May 20, Major Harry C. 
Valentine, of Trenton, died at 
Sharon Springs. Colo., where he 
had gone in search of health. 

With limited school education, 
and early labors in a brick yard in 
Trenton, followed by the sale of 


- - 5 | 
newspapers at a news stand, he 
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made the most of his opportuni- 
ties, and achieved success. About 
1882 he became a reporter on the 
“Sunday Advertiser;” later was 
city editor of the “Times,” and 
later owned and edited the Tren- 
ton “!’ress.’ Lor most oi his later 
life he was also a correspondent 
of the New York and (’hiladelphia 
newspapers. 

ile was admitted to practice 
law at the June Term, 1896, and 
soon was surrounded by a paying 
legal practice. lor three years he 
served as counsel jor the Board of 
Health, prior to which he had been 
a member of the City Board of 
Assessors. 

As a military man, Major Val- 
entine also won honors. When 
the Spanish-American war came 
m, and the Fourth Regiment of 
New Jersey Volunteers was or- 
ganized, he was chosen as its 
juartermaster, having been con- 
nected with Company A for many 
years prior to that date, and also 
having served as commissary ser- 
geant of the old Seventh Regi- 
ment, N. G, N. J. He proved to 
of the most efficient quar- 
ermasters that served in the 
Spanish-American war. During 
his service he handled nearly 
S3O0,000 worth of government 
property, and at final settlement 
was only $1.20 short, which repre- 
sented parts of lanterns lost in 
service, 

Major Valentine was also con- 
nected with the real estate busi- 
ness most extensively, and in 1904 
purchased the Atterbury tract, on 
West State street. There hun- 
dreds of thousands of dollars in 
improvements was expended, and 
he erected about 100 houses 
‘hereon. Tlis last extensive oper- 
ation consisted of a row of mod- 
ern dwellings on Colonial avenue, 
representing about $125,000. 
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Mr. Valentine, a man of decided 
military bearing and distinguished 
appearance, was possessed of 
many characteristics and was 
known as a devoted and true 
friend. He was a self-made man 
in everv sense of the word, and 
anything that he undertook he 


remained at until he had = suc- 


ceeded in accomplishing his aim. 


BOOK NOTICE. 


A PHILADELPHIA LAWYER 
IN THE LONDON COURTS. 
By ‘Thomas Leaming. New 
York: Henry Llolt & Co., 1911. 
Pp. 199. 

This is, all considered, the most 
interesting work we have ever 
read upon the English courts. 
The author has a high standing 
as a lawyer, and states what he 
saw in both the common law and 
Chancery courts in London with 
much exactness, and in language 
easily understood. We _ contess 
not to have known before just 
what was meant by the terms 
“Junior” and “Devil” as applied 
to English lawyers, but he has 
made all this plain, and shows 
exactly the differences between 
the practice of law in England 
and in America. Necessarily it is 
a narrative of impressions, but 
most of them will be novel to 
Americans, and the amount of in- 
formation conveyed, which, so far 
as we know, is not to be found 
elsewhere in print, is of exceeding 
interest. The excellent illustra- 
tions are from original oil sketches 
by the author himself, who is cer- 
tainly a real artist. We have 
risen from a perusal of the work 
with a regret to come to the end 
of it. The book ought to be in the 
hands of every lawyer who cares 
to know what are the customs of 
the English Bar. 





























